
 

 

 
December 3, 2010 
 
 
 
Jeff Woled, Regulations Coordinator 
California Department of Toxic Substances Control 
Regulations Section 
P.O. Box 806 
Sacramento, CA 95812-0806 
(via e-mail: gcregs@dtsc.ca.gov)  
 
Re: Revised Proposed Safer Consumer Product Alternatives Regulations [R-2010-15] 
 
Dear Mr. Woled: 
 
The American Cleaning Institute (ACI) appreciates this opportunity to provide comments on the 
revised proposed regulations for Safer Consumer Product Alternatives for the implementation of 
AB 1879 released for 15-day public comment on November 16, 2010 by the California 
Department of Toxic Substances Control (DTSC or the Department).   
 
ACI is the trade association representing the $30 billion U.S. cleaning products market. ACI 
members include the formulators of soaps, detergents, and general cleaning products used in 
household, commercial, industrial and institutional settings; companies that supply ingredients 
and finished packaging for these products; and oleochemical producers. ACI and its members are 
dedicated to improving health and the quality of life through sustainable cleaning products and 
practices. ACI’s mission is to support the sustainability of the cleaning product and oleochemical 
industries through research, education, outreach and science-based advocacy.   
 
We note there are dramatic changes to the proposed regulations many of which reflect the 
comments we submitted to the Department.  We appreciate the Department’s willingness to 
consider our comments and to simplify the regulations. The revisions reduce the regulatory 
burdens on the regulated community as well as the Department.  We believe these changes will 
go a long way towards a meaningful partnership between the Department and the regulated 
community and the successful implementation of the regulations.  However, we note that the 
California Administrative Procedure Act prohibits adoption or amendment of a regulation 
“which has been changed from that which was originally made available to the public pursuant 
to Section 11346.5, unless the change is (1) nonsubstantial or solely grammatical in nature, or (2) 
sufficiently related to the original text that the public was adequately placed on notice that the 
change could result from the originally proposed regulatory action” (California Government 
Code §11346.8.(c)).  We note that there are many substantial changes to the regulations from 
those originally made available to the public on September 14, 2010 including focus of the 
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regulations on household cleaning products, personal care products and children’s products.  We 
have not been able to ascertain the extent to which this focus might impact our industry and our 
members.  We believe such substantive changes require a 45-day comment period at a minimum, 
and we request that the Department extend the comment period accordingly. 
 
We note that there were additional items added to the record which were released with the 15-
day public notice.  We provide comments below to the Environmental Policy Council resolution 
of October 27, 2010.  We provide comments to particular issues raised by the peer-reviewers 
within our detail comments found in Attachment 1. 
 
Environmental Policy Council Resolution and Multimedia Life Cycle Evaluation 

While the resolution adopted by the California Environmental Policy Council on October 27, 
2010 permits the Department to choose not to prepare a multimedia life cycle evaluation of the 
regulations, we believe it would be in the best interest of all stakeholders for the Department to 
prepare such an assessment.  In particular, it would be beneficial to understand the burdens the 
regulations place on the regulated community and how that will impact manufacturers, both 
those based inside as well as outside of the state, and subsequently impact the California 
economy, environment and public health in the state.  We include for your consideration our 
comments to the Environmental Policy Council in a letter you will find as Attachment 2. 
 
Changes to the Proposed Regulations Supported by ACI 

Once again, we would like to express our appreciation for the Department’s consideration of our 
comments and for the changes that have been made to the proposed regulations.  Below we have 
identified some important changes that we wanted to highlight and convey our support.  This list 
is by no means exhaustive, but a summary of some critical improvements.  

• §69301 – elimination of the requirement that a manufacturer be unaware of unintentionally 
added chemical or chemical ingredients to be outside the scope of the regulations; we believe 
this will greatly reduce regulatory burdens that provide little value to the implementation of 
the statute. 

• Definitions:  

o Deletion of “Chemical/Product Removal Intent/Confirmation” definitions. 

o “Children’s Products” – we appreciate the Department’s use of a definition consistent 
with the recent CPSC definition of children’s products. 

o “De Minimis Level” – we concur with the Department’s definition of the de minimis 
level of 0.1% consistent with other national and international chemicals management 
regulations.  We also support the use of the hazardous waste regulatory threshold 
however we believe this needs to be clarified that the threshold is with respect to end-of-
life disposal. 

o “Economic Interest” – we agree that economic interest needs to be defined though the 
definition may need some adjustment. 
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o Deletion of “Nanomaterial” and related definitions – we agree that nanomaterials should 
not be treated differently than other chemicals. 

• Clarification of the Chemical Prioritization Process by elimination of the “prioritization 
factors”. 

• Elimination of Chemical Under Consideration (§69302.3) and Product Under Consideration 
(§69303.3) lists; we appreciate that the Department has removed what we have characterized 
as an unnecessary burden that would have slowed entry of safer products to market. 

• §69305.1 – elimination of Tier I Alternatives Assessment; we felt this was one of the single 
biggest impediments to the successful implementation of the regulations and that its removal 
is critical. 

• Clarification and simplification of the de minimis exemption notification process – we 
appreciate the dramatic simplification of de minimis exemptions; however we continue to 
believe that the regulations would benefit from a self-implementing process. 

• §69310 – Changes to Confidentiality of Information section including clarification of the 
timing of a justification submission to reflect the “upon request” nature of the authorizing 
statute.  We continue to believe that AB 1879 provides all the necessary authority and 
guidance with respect to handling confidential information, and we appreciate that the 
Department is respecting the language of the statute. 

Despite these substantial improvements, we believe the Safer Consumer Product Alternatives 
regulations still require some revisions.  We have provided detailed comments in Attachment 1 
to this letter.  We believe further revision of the regulations should be made available to the 
public for another comment period. 
 
ACI would like to thank the Department for its tireless efforts in the preparation of the proposed 
Safer Consumer Product Alternatives regulations.  We appreciate the opportunity to comment on 
the revised regulations and applaud the Department’s flexibility and thoughtfulness in 
considering comments to the initial proposal.  We would be happy to further assist DTSC in your 
development of regulations implementing AB 1879 and SB 509 by sharing our expertise and the 
expertise of our members.  If you have any question regarding our submission, please feel free to 
contact me by phone at 202-662-2516 or by e-mail at pdeleo@cleaninginstitute.org. 
 
Sincerely, 

 
Paul C. DeLeo, Ph.D. 
Senior Director, Environmental Safety 
 
cc:  The Honorable Linda Adams, Secretary, CalEPA (LAdams@calepa.ca.gov) 

Cindy Tuck, Undersecretary, CalEPA (ctuck@calepa.ca.gov)  
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Patty Zwarts, Deputy Secretary, CalEPA (pattyz@calepa.ca.gov) 
John Moffatt, Legislative Affairs, Office of the Governor (john.moffatt@gov.ca.gov) 
Maziar Movassaghi, Acting Director, DTSC (mmovassa@dtsc.ca.gov) 
Scott Reid, Cabinet Secretary, Office of the Governor (scott.reid@gov.ca.gov)  
Jeff Wong, Chief Scientist, DTSC (jwong@dtsc.ca.gov)  
Odette Madriago, Chief Deputy, DTSC (omadriag@dtsc.ca.gov) 
Hank Dempsey, Special Advisor, DTSC (HDempsey@dtsc.ca.gov)  
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ATTACHMENT 1 
Detailed Comments from the American Cleaning Institute on  

Revisions to the Proposed California Safer Consumer Product Alternatives Regulations 
 
 

Article 1. General 
§69301.1 Definitions 

• (4) “Adverse air quality impacts” – revise to read “means air emissions of any of the air 
contaminants listed below in quantities that present an unacceptable public health risk”. Also, 
in subparagraph (B), the term “toxic air contaminants” is not defined, nor is it used anywhere 
the regulation; as such, it should be removed. 

• (8) “Adverse water quality impacts” – it should be clear that any of the “increases” cited in 
the definition should be of a magnitude that results in an unacceptably high increase in risk to 
public health or the environment.  With respect to subparagraphs (A) “Increase in biological 
oxygen demand” and (B) “Increase in chemical oxygen demand,” they are effectively 
measures of biodegradability and the oxidizeable (carbon) content of a chemical; these are 
generally not characterized as adverse impacts.  Likewise, in subparagraph (C), “total 
dissolved solids” is simply a description of physical state of a material within water.   These 
three subparagraphs should be eliminated. 

• (10) “Bioaccumulation” – we note that in his peer review, Dr. Terrence Collins provided an 
extensive analysis of this definition.  While we do not fully agree with his conclusion, and we 
do not have an alternative definition to provide at this time, we believe the Department 
should reconsider this definition in light of his comments. 

• (11) “Carcinogen or reproductive toxin” – Reliance on the listings of Category 1A or 1B 
carcinogens and/or Category 1A or 1B reproductive toxicants in Annex VI to Regulation 
(EC) No. 1272/2008 of the European Parliament and the Council to identify carcinogenetic 
or reproductive toxicants is inappropriate.  The placement of substances on the European 
Union lists was done according to an EU process which was neither open to U.S. 
stakeholders so that they could provide their available data and information and which has no 
accessible records to document the data and decision making process actually used to make a 
determination to list each specific substance.  As such, the completeness and reliability of the 
classifications cannot be judged due to the lack of transparency.  Therefore, this criterion in 
subparagraph (F) for identifying carcinogens and reproductive toxicants should be deleted. 

• (26) “De minimis level” – subparagraph (B) should be amended to make clear that the “if 
applicable” reference is in terms of products that are required to be handled as hazardous 
waste at end-of-life disposal. 

• (31) “Economic interest” – the scope of “direct and indirect investment” should be clarified.  It 
will not be uncommon for individuals to hold mutual funds containing stocks of hundreds of 



 
 

 
 

companies without appreciating which companies are included in those funds.  Such indirect 
investments should not preclude participation in alternatives assessments or similar work. 

• (44)(A) “Hazard trait” – In subparagraph 2.b., reliance on the listings of chemicals having 
Category 1A or 1B mutagenicity properties in Annex VI to the EC Regulation (EC) No. 
1272/2008 of the European Parliament and the Council to identify carcinogenetic or 
reproductive toxicants is inappropriate.   The placement of substances on the European Union 
lists was done according to an EU process which was neither open to U.S. stakeholders so 
that they could provide their available data and information and which has no accessible 
records to document the data and decision making process actually used to make a 
determination to list each specific substance.  As such, the completeness and reliability of the 
classifications cannot be judged due to the lack of transparency.  Further, the effects of 
mutagens are captured by inclusion of carcinogenicity and reproductive toxicity in the 
criteria in the revised draft regulation, since that is the adverse biological responses to such 
substances.  Therefore, this criterion identifying mutagenic chemicals should be deleted. 

For item 2.c., it should be made clear that the hazard trait is persistence, bioaccumulation and 
toxicity in combination. 

For item 2.d., it should be made clear that the hazard trait is toxicity by virtue of the listing. 

For item 2.e, the particular hazard trait that is the basis of the listing, likely toxicity, should 
be articulated.   

For item 2.f., listing of chemicals as part of the USEPA Existing Chemical Action Plan is not 
a hazard trait, per se.  It may be appropriate to consider the hazards associated with a 
particular chemical or group of chemicals which were the basis for a risk management 
restriction under the Plan.  However, the Department would need to evaluate the Plans and 
articulate which hazards are appropriate for designation as a hazard trait.  This seems 
contradictory to the purpose of this provision and would necessitate establishment of a new 
listing program by the Department.  As such, this paragraph should be removed.    

• (45) “Household cleaning product” – this is not so much a definition as a listing of product 
categories which appear to come from the California Air Resources Board’s (CARB) 
program on volatile organic compounds (VOCs) in consumer products.   Many of these 
“cleaning products” are not, in fact, cleaning products (e.g., fabric softener, floor polish) and 
some are specifically exempted from the regulations (disinfectants).   

We recommend that this definition be changed to be composed of two parts.  First, 
“household product” should be defined such that the definition is synonymous with 
regulations under the Fair Labeling and Packaging Act for a consumer commodity1

                                                 
1 16 CFR 500.2(c) “The term consumer commodity or commodity means any article, product, or commodity of any 
kind or class which is customarily produced or distributed for sale through retail sales agencies or instrumentalities 
for consumption by individuals, or use by individuals for purposes of personal care or in the performance of 
services ordinarily rendered within the household, and which usually is consumed or expended in the course of 
such consumption or use. For purposes of the regulations in this part the term consumer commodity does not 
include any food, drug, device or cosmetic as defined by section 201 of the Federal Food, Drug, and Cosmetic Act 

.  



 
 

 
 

Second, to the extent that the Department wants to narrow the universe of household 
products considered, it should list those particular product categories in Section 
69303.3(c)(1) using existing definitions, such as those which already exist under the CARB 
VOCs in consumer product regulations (17 CCR § 94500-94575).  Alternatively, in 2008 the 
American Cleaning Institute, the Consumer Specialty Product Association and the Canadian 
Consumer Specialty Product Association developed an ingredient communication initiative 
(http://www.cleaninginstitute.org/sustainability/ingredient_communication_initiative.aspx) 
as a way to provide consumers with information about the ingredients in consumer products.  
This ingredient communications initiative provides the following definitions for cleaning 
products which we offer for the Department’s consideration: 

Cleaning Product – Soaps, detergents and other chemically formulated consumer products 
designed for fabric care, dish and other ware washing and/or surface cleaning that are subject 
to regulation by the Consumer Product Safety Act (15 U.S.C. 2051-2084). 

•  (70) “Reliable information” – the proposed definition of “reliable information” relies heavily 
on published reports of various kinds.  Publication of a report or study, whether in a peer-
reviewed journal or otherwise, is no guarantee that the underlying data and information are 
appropriate for regulatory decisions.  While the information sources cited in the definition 
may be appropriate to consider in a weight-of-evidence decision-making scheme, an entirely 
separate process is necessary to ensure that the information used is reliable.  We support a 
definition of “reliable information” consistent with the approach used by the Organization of 
Economic Cooperation and Development (OECD) in their Manual for Investigation of HPV 
Chemicals.  As such, we suggest: “Reliable information” is from studies or data generated 
according to valid and accepted testing protocols in which the test parameters documented 
are based on specific testing guidelines or in which all parameters described are comparable 
to a guideline method. Where such studies or data are not available, the results from accepted 
models and quantitative structure activity relationship ("QSAR") approaches may be 
considered. The methodology used by the Organization for Economic Cooperation and 
Development (OECD) in Chapter 3 of the Manual for Investigation of HPV Chemicals 
(OECD Secretariat, December 2009) shall be used for the determination of reliable studies.” 

• (72) “Responsible entity” – We appreciate the Department’s consideration of comments 
received on the propose rule suggesting that the proposed definition of a responsible entity 
was too complicated.  The revised definition is greatly improved, however, we maintain that 
the only relevant responsible party that should be identified is the manufacturer of the 

                                                                                                                                                             
(21 U.S.C. 321); any meat or meat product, poultry or poultry product, or tobacco or tobacco product; any 
commodity subject to packaging or labeling requirements imposed by the Administrator of the Environmental 
Protection Agency pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.); any 
commodity subject to the provisions of the eighth paragraph under the heading "Bureau of Animal Industry" of the 
Virus-Serum-Toxin Act (21 U.S.C. 151-157); any beverage subject to or complying with packaging or labeling 
requirements imposed under the Federal Alcohol Administration Act (27 U.S.C. 201 et seq.); any commodity 
subject to the provisions of the Federal Seed Act (7 U.S.C. 1551-1610).” 
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product identified on the product container.  The Department should follow regulations under 
the Federal Fair Packaging & Labeling Act (16 CFR 500.5) in establishing a definition of a 
responsible entity.  This will provide for uniformity of laws and the use of an existing system 
also used by other regulatory agencies (CARB, CPSC, etc.).  All consumer commodities that 
are legally distributed in US commerce must comply with the Federal Trade Commission 
labeling requirements.   

• (81) “Threat” – The use of the term “threat” throughout the regulations is unclear.  It is more 
conventional to refer to risks, or the components of risk, hazards and exposures.  It is unclear 
whether the term “threat” is meant to mean hazards only, or risks.  Is some portions of the 
revised regulations, there are references to threats and exposures, which implies that a 
“threat” is synonymous with a hazard.  If that is the case, the use of the terminology is 
inconsistent with the authorizing statute in places where decisions are based on threats 
(hazards) alone because the objective of the statute is “to limit exposure or to reduce the level 
of hazard posed by a chemical of concern” and the use of the term “threat” in the revised 
regulations appears to exclusively focus on reducing hazards.  The use of the term should be 
clarified and made consistent with the authorizing statute. 

§69301.5 Chemical and Product Information 

• (c)(1)(D) – This provision is unnecessary and beyond the authority of the statute.  Since the 
Department has established that it will take a two-step process, first identifying Chemicals of 
Concern and second identifying Priority Products, it is only necessary to know whether a 
Chemical of Concern is present in a product.  Therefore, “chemicals and chemical 
ingredients” should be replaced with “Chemicals of Concern.”  Nothing in the law requires 
the disclosure of every ingredient in a product simply because it contains a chemical of 
concern.  That is even more true of fragrance ingredients that are themselves made up of 
scores of ingredients.  Fragrances are particularly important in personal care and cleaning 
products.  Fragrances themselves may consist of 200 or more ingredients.  Fragrance 
formulas are highly-protected trade secrets.  The formula of the fragrance is often not even 
known by the product manufacturer.  Even if it is possible for a product manufacturer to 
provide that information, it is not necessary to do so to implement the provisions of the green 
chemistry law. 

• (c)(1)(E) – The authorizing statute does not give the Department the authority to require 
submission of “market presence information;” this provision should be removed. There are 
publicly available sources of such information of sufficient detail to effectuate the intent of 
the statute. 

• (c)(2) – Substantial information regarding chemical safety has been provided to other state, 
national, regional and intergovernmental programs.  In order to eliminate redundancy and 
unnecessary expense of resources, data and information submitted to any government 
chemical management program should be allowed to be used to fulfill the Department’s 



 
 

 
 

needs.  The text should be revised to be:  “(2) Requests and requirements for making 
available the data and information described in paragraph (1) may, to the extent applicable, 
be fulfilled by making available to the Department data and information that has been 
provided under other chemical management programs.” 

 
Article 2. Chemical Prioritization Process 
§69302.3. Chemicals of Concern Prioritization 

• (d)(2) – it is inappropriate for the Department to use the listings of Category 1A or 1B 
mutagens in Annex VI to Regulation (EC) No. 1272/2008 of the European Parliament and 
the Council.  As stated in our comments above to the definition of “Carcinogen or 
reproductive toxin”, the placement of substances on the EU lists was done according to an 
EU process which was neither open to U.S. stakeholders so that they could provide their 
available data and information or which has accessible records to document the data and 
decision making process actually used to make a determination to list each specific 
substance.  As such, the completeness and reliability of the classifications cannot be judged 
due to the lack of transparency.  This section should be removed. 

 
Article 3. Product Prioritization Process 
§69303.2. Product Lists 

• In order to provide clarity to the implementation and enforcement of the regulations, and to 
provide consistency with other related regulations such as the European REACH regulation, 
the de minimis level for an “assembled product” should be based on the entire finished 
article, not on components of an article.   

• (a)(1) – This section should be clarified so that it is readily apparent that it applies to 
Chemicals of Concern that are intentionally added to products.  Therefore, it should be 
amended as follows:  “The Department shall prepare a list of products that, when they 
contain an intentionally added Chemical of Concern, will be designated as Priority Products, 
using the factors specified in section 69303.3.” 

• (d)(1) – This paragraph should be revised as follows: “…if the product contains an 
intentionally-added component(s) that are the basis for the listing of the product contain any 
known or detectable amount of the Chemical(s) of Concern that is the basis for that product 
type being placed on the Priority Product list.  In the case of a formulated product, the term 
component as used in this paragraph refers to the entire product.” 

• (d)(3)(A) – A product containing a Chemical of Concern below the de minimis level should 
not be considered for the Priority Products list. In addition, the de minimis exemption should 
be self-implementing to conserve resources of the Department and to reduce the regulatory 
burden.  Self-implementation would make the regulations consistent with Prop. 65 “Safe 



 
 

 
 

Harbor” exemptions which are a successful attribute of that program. This provision should 
be re-written to read “The AA requirements of article 5 do not apply to a An individual 
manufacturer’s product shall not be considered a Priority Product if the product meetsing the 
criteria specified in subparagraph (D) if the manufacturer of the product has submitted a De 
Minimis Exemption Notification to the Department that contains all of the following 
information:” and the associated subparagraphs (1.-4.) should be deleted. 

• (d)(3)(A) 4.a. and b. – The word “all” should be deleted in both paragraphs.  The requirement 
for “all data and other information used by the manufacturer to determine and substantiate 
this concentration” is unclear and unnecessary.  It is reasonable that information be provided 
to substantiate the level at which a COC is added below the de minimis level.  However to 
require “all” data and information will be confusing for the responsible entity trying to 
comply with the provisions, and will result in the Department receiving data and information 
beyond that necessary to support the de minimis exemption. 

• (d)(3)(D) – This provision would require that the sum of all Chemicals of Concern (in a 
product/component) that are a basis for a Priority Product listing and that exhibit the same 
hazard not exceed the de minimis level.  This provision lacks clarity in that the 
implementation and enforcement would be extremely difficult as the nature of “the same 
hazard” will be difficult for the Department and the regulated community to interpret.  While 
it may be desirable to control for Chemicals of Concern that have toxic activity via the same 
mode of action, those are not aligned with the proposed hazard traits.  For example, not all 
carcinogens operate according to the same mode of action; in fact, there are a wide variety of 
cancers that might be elicited by different chemical carcinogens.  To consider them as similar 
for the purpose of aggregation by virtue of the classification as “carcinogens” is not 
scientifically valid.  The inconsistencies of the approach proposed are more stark when one 
considers the Hazard Trait definition proposed in Section 69301.1 (44); the multiple listing 
provisions proposed (2.c-f) for designating a hazard trait have no necessary commonality 
among the chemicals that populate each list.  The arbitrary grouping of chemicals resulting in 
regulatory action is not valid or necessary.  As such, this provision should be deleted. 

§69303.3. Priority Products Prioritization 

• (c)(1) – We appreciate the Department’s recognition that they need to start with a 
manageable program in order to successfully initiate it.  However, the Department should 
clarify how they selected the three identified product categories (children’s products, 
personal care products and household cleaning products).  In addition, DTSC should provide 
clarification on how product categories might be selected in the future (in 2016 and beyond). 

 
 
 
 



 
 

 
 

Article 5. Alternative Assessments 
§69305.1. Alternatives Assessments: General Provisions 

• (c)(1) – We support the revisions to the proposed regulations that eliminated the process and 
requirements to obtain certification by the Department as a qualified third party assessment 
entity, qualified in-house assessment entity, accrediting body, or lead assessor.  We also 
support the flexibility for a “consortium, trade association, public-private partnership, or 
similar organization with which a responsible entity is affiliated” to perform an Alternatives 
Assessment (AA).  However, we oppose mandatory third-party verification for every AA. 
Third-party verifiers will not have an in-depth appreciation and understanding of the product 
development science and engineering used in the manufacture of consumer products. It is 
unreasonable to expect third-party verification firms to fully appreciate the intricate R&D 
science invested in consumer product formulations or share the in-depth understanding of 
consumer behavior and preferences to adequately verify that an AA is complete.  Also, 
requiring third-party verification for every AA will be costly and hinder meeting timeframes 
for completion of the AA given our understanding of the finite supply of third parties 
available to accomplish this work. In light of the concerns expressed by other stakeholders 
regarding the (long) timelines associated with the green chemistry processes, the verification 
steps will only serve to delay the process further for no benefit.  For those instances when 
third party assistance is either voluntarily sought by the manufacturer or where the company 
clearly lacks the in-house expertise to conduct the assessment, DTSC should establish quality 
criteria for the performance of AA verification by certified third parties, including grievance 
and dispute resolution procedures for parties who believe their AAs have been improperly 
denied verification. 

§69305.3. AA Evaluation and Comparison Process and Factors 

• (a)(1)(D) – The sequence of events described is backwards.  The Product Function and 
Performance Evaluation must be performed first in order to determine what viable 
alternatives may be available.  The Hazard Assessment, Exposure Assessment and 
Multimedia Life Cycle Evaluation should follow.  At a minimum, it may be better not to 
prescribe the sequence in which these analyses should be prepared but allow flexibility so 
long as all requirements are satisfied. 

§69305.4. Alternatives Assessment Reports 

• (b) – The Supply Chain Information required in the report is unnecessary and beyond the 
scope of the Alternatives Assessment report.  In particular, subparagraphs (3) and (4) should 
be deleted. 

• (c) – The Facility Description and Location information is unnecessary and irrelevant to the 
Alternatives Assessment report.  This section should be eliminated. 

 



 
 

 
 

Article 9. Confidentiality of Information 
§69309.1.  Support of a Claim of Trade Secret Protection 

• (a) – The Department should provide clarification of this section and Section 25257(a) of the 
authorizing statute where substantiation of trade secret claims must be provided “upon the 
written request of the department.”  The Department should indicate what necessitates the 
request for substantiation from the Department.  We maintain that submission of 
substantiating information should be necessary only when a challenge of a trade secret claim 
has been made by a third party. We also suggest that the contact information for the requester 
be provided to the claimant of the CBI protection.  The parties may be able to identify 
information that would satisfy the requester's needs while at the same time protecting the 
information claimed as CBI without having to involve the Department in that process.  This 
is a process that has been working in Canada under the CEPA implementation and should be 
considered for purposes of implementing the proposed regulation. Subdivision (a) also 
provides that a person who asserts a claim of trade secret and receives a request from the 
Department to support the claim shall, within 10 days, provide the following substantiating 
information.  This provision was amended by the Department by adding after the 10-day time 
period, “or within a longer period negotiated with the Department.”  No necessity has been 
demonstrated for requiring the person making a trade secret claim to respond with 
substantiating information within, and this short timeframe is impractical.  We request that 
this timeframe be extended.
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Comments from the American Cleaning Institute for the  
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October 26, 2010 
 
 
 
Secretary Linda S. Adams, Chair 
Environmental Policy Council 
1001 I Street, P.O. Box 2815 
Sacramento, California 95812 
(via e-mail: cepc@calepa.ca.gov)  
 
Re: COMMENTS FOR OCTOBER 27, 2010 CEPC HEARING 
 
Dear Secretary Adams: 
 
The American Cleaning Institute® (ACI) appreciates this opportunity to provide comments to the 
California Environmental Policy Council (CEPC) regarding proposed Safer Consumer Product 
Alternatives (SCPA) regulations by the California Department of Toxic Substances Control 
(DTSC or the Department) for the implementation of AB 1879.   
 
ACI is the trade association representing the $30 billion U.S. cleaning products market. ACI 
members include the formulators of soaps, detergents, and general cleaning products used in 
household, commercial, industrial and institutional settings; companies that supply ingredients 
and finished packaging for these products; and oleochemical producers. ACI and its members are 
dedicated to improving health and the quality of life through sustainable cleaning products and 
practices. ACI’s mission is to support the sustainability of the cleaning product and oleochemical 
industries through research, education, outreach and science-based advocacy.   
 
Our understanding of the purpose of the October 27, 2010 meeting of the CEPC is to establish 
whether or not the CEPC can conclusively determine that the Safer Consumer Product 
Alternatives regulations will not have any significant adverse impact on public health or the 
environment. 
 
We do believe that there may be significant adverse impacts on public health or the environment 
as a result of the regulations.  However, we would like to state at the outset our disappointment 
in the short two-week time frame CEPC has given the public to consider the DTSC analysis.  
This is not sufficient to conduct the kind of analysis necessary to determine conclusively whether 
the regulations will or will not have significant adverse impacts.  Similarly, given the concurrent 
comment period to the Department on the SCPA regulations, our resources and those of other 
stakeholders have been very limited in evaluating the DTSC analysis. 
 

mailto:cepc@calepa.ca.gov�


  
 

For the reasons stated below, we do not believe the CEPC can conclusively determine that the 
SCPA regulations will not have an adverse impact on public health or the environment: 
 

• There is likely to be significant overlap between the SCPA regulations and those 
overseen by other state agencies; this is likely to result in confusion among regulators and 
the regulated communities leading to delays in implementation of a number of 
environmental and public health regulations, and related adverse impacts. 

• These regulations will effectively govern the entire economy of California: 
o The proposed initial list of Chemicals of Concern (Carcinogens, Mutagens, 

Reproductive Toxicants, and Persistent, Bioaccumulative and Toxic chemicals) 
would likely include over 1,500 chemicals; these are likely to be found in tens of 
thousands of products. 

o The laundry list of “prioritization factors” found in the regulations is likely to 
classify upwards of 10,000 chemicals as Chemicals of Concern found in countless 
products. 

o There is no way a regulation with such comprehensive coverage of the economy 
could be conclusively determined to have no significant adverse impact in the 
absence of more a rigorous analysis.  

• There are a number of disincentives to industries currently formulating and designing 
safer and more sustainable products; we believe these regulations would slow the 
introduction of products to the market in California with potentially lower human health 
and environmental burdens than would otherwise be possible, resulting in adverse human 
and environmental impacts.  By way of example, consider that the US Department of 
Energy and the State of California are preparing new requirements for dishwashers and 
(laundry) washing machines to be much more energy and water efficient; to work 
properly and to be accepted by consumers, they will require newly formulated detergents 
which are currently being developed.  Given the overwhelming scope of these regulations 
and the increased burdens on product design, introduction and acceptance of more 
efficient dishwashers and washing machines could be delayed in California resulting in 
greater strain on water resources and the energy grid, and related adverse public health 
and environmental impacts. 

• The next generation of safer and more efficient consumer products will require 
significant innovation and product development; these regulations discourage innovation 
and will slow product development because they greatly increase the burdens on 
innovators and there are not sufficient protections of intellectual property.  Without the 
assurance that their proprietary formulae will be protected from being disclosed to 
competitors, companies are unlikely to continue to invest in innovation.  Likewise, the 
bureaucratic burdens of the regulations will take those staff engaged in innovation out of 
the labs to satisfy the massive reporting requirements specified. 

• The alternatives assessment accreditation process will require significant capacity 
building and will be a bottleneck in bringing improved products to the market. 

• Lack of access to products in California could lead consumers to travel to other states or 
Mexico to purchase products that are safe and legal in California but for which the 



  
 

regulations have effectively “black listed” in the state; such unnecessary travel would 
result in adverse environmental impacts.  It is our understanding that this presently occurs 
for things like low-flow toilets.  However, the effect will be greatly magnified. 

• The regulations could lead to premature disposal of safe products resulting in increased 
use of natural resources, burdens on waste handling systems and related adverse impacts. 

• The resource intensive nature of the regulations are likely to require those resources to be 
drawn from other state agencies (these could be dollars, or expertise – there are only so 
many toxicologists available), and may result in those programs being reduced, resulting 
in adverse impacts. 

 
We are sincere in our belief that many of the adverse impacts described may occur as a result of 
the implementation of the SCPA regulations.  However, we acknowledge that we cannot 
quantify their magnitude given the extremely short period we have been given to conduct such 
an analysis.  We appreciate the opportunity to present these arguments and urge the Council to 
rightly find that it cannot conclusively determine that the Safer Consumer Product Alternatives 
regulations will not have any significant adverse impact on public health or the environment. 
 
Thank you for your consideration of our comments.  If you have any question regarding our 
submission, please feel free to contact me by phone at 202-662-2516 or by e-mail at 
pdeleo@cleaninginstitute.org. 
 
Sincerely, 
 
 
 
Paul C. DeLeo, Ph.D. 
Senior Director, Environmental Safety 
 
 
cc:  The Honorable Linda Adams, Secretary, CalEPA (LAdams@calepa.ca.gov)  

Mary D. Nichols, Chairman, ARB (mnichols@arb.ca.gov)  
Joan E. Denton, Director, OEHHA (jdenton@oehha.ca.gov)  
Charles Hoppin, Chair, SWRCB (choppin@waterboards.ca.gov)  
Mary-Ann Warmerdam, Director, DPR (mwarmerdam@cdpr.ca.gov)  
Maziar Movassaghi, Acting Director, DTSC (mmovassa@dtsc.ca.gov)  
Margo Reid-Brown, Director, CalRecycle (Margo.Reid.Brown@CalRecycle.ca.gov)  
Cindy Tuck, Undersecretary, CalEPA (ctuck@calepa.ca.gov)  
Patty Zwarts, Deputy Secretary, CalEPA (pattyz@calepa.ca.gov) 
John Moffatt, Legislative Affairs, Office of the Governor (john.moffatt@gov.ca.gov)  
Scott Reid, Cabinet Secretary, Office of the Governor (scott.reid@gov.ca.gov)  
Jeff Wong, Chief Scientist, DTSC (jwong@dtsc.ca.gov)  
Odette Madriago, Chief Deputy, DTSC (omadriag@dtsc.ca.gov) 
Hank Dempsey, Special Advisor, DTSC (HDempsey@dtsc.ca.gov) 
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